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Goals of Presentation

 To identify and discuss issues which have recently arisen in 
child protection cases.

 To approach these issues with a view from the bench as well 
as from an appellate perspective. 



Ongoing Federal 
Litigation



Indian Child Welfare Act 
(ICWA)
BRACKEEN V. ZINKE, 

NO. 4:17-CV-00868-O, __ F.SUPP __, 2018 WL 4927908, 
(N.D. TEX. OCT. 4, 2018)



• Children’s Commission Statement:
“On December 3, 2018, the U.S. Court of Appeals 
for the Fifth Circuit issued its order in Brackeen v. 
Zinke granting the Appellants’ motion to stay 
judgment pending appeal. The Fifth Circuit also 
granted in part Appellees’ motion to expedite 
appeal and set an expedited briefing schedule.”



• “As a consequence of the stay, all sections of 
the Indian Child Welfare Act and Final Rule 
are in effect and should be adhered to 
pending further action by the U.S. Court of 
Appeals for the Fifth Circuit.” 



• “The Department of Family and Protective 
Services will resume application of ICWA and 
its accompanying regulations. All Texas courts 
hearing child protective cases should apply 
ICWA (25 U.S.C., § 1901 et seq.) and the Final 
Rule (25 C.F.R. Part 23) until further notice.“



Jurisdiction  



In re T.M.E., 565 S.W.3d 383 (Tex. App.—
Texarkana Nov. 7, 2018, no pet.).  

Father was a Mexican national living in Mexico. 

In 2013, the Department initially became involved 
based on mother’s conduct, father was in Mexico.  In 
July 2015, father’s parental rights were terminated, 
despite a finding from the court that he had not been 
served with the petition, had not been notified of trial, 
and had not appeared at the final hearing.



Recognizing the issue, the Department later filed a petition in 
July 2017, seeking that the trial court vacate its termination 
order as to father due to a lack of personal jurisdiction.  The 
Department simultaneously filed a new petition seeking 
termination of his parental rights.

With its petition, the Department submitted an affidavit from 
the CPS supervisor that father had sent a letter in June 2016 
that indicated he wanted an extension and provided an 
email address and physical address.  The caseworker had 
attempted to reach him through those provided addresses 
by he did not respond.



Father was appointed an attorney. The clerk’s office 
subsequently tried to mail citation to the father at the 
address he provided, but sent the citation to the wrong 
address twice. 

Nevertheless, in September 2017, father mailed a letter 
indicating he had received a “judicial letter” notifying him of 
“this situation that these minors are confronting”.  The letter 
also stated he was the father of the children and wished for 
reunification.  The Court of Appeals noted that his letter did 
not indicate that he was aware that the Department sought 
to terminate his parental rights.  It also provided an 
incomplete address for him and phone number.



Further, the clerk’s record in the case also indicated that:

1. The Department had sent service paperwork to the Mexican 
Consulate, but no paperwork was ever returned. 

2. There were absolutely no returns of service in the file.
3. Father was never sent notices of any hearings, including the final 

hearing.
4. The Department had sent the petition and service plan by 

certified mail, but did not indicate the address to where it was 
sent, and the return receipt was signed by a person other than 
the father.

5. Father did not appear at trial. 



After the trial court again terminated his parental rights. 
Father challenged the order based on a lack of personal 
jurisdiction.

The Hague Service Convention provides for service of 
process upon a person located in a signatory country 
through a ‘Central Authority’ designated by the country.  
Mexico is a party to the Hague Convention, which means 
that service on a Mexican national must be perfected 
through the General Direction of Legal Affairs of the Ministry 
of Foreign Affairs.  Further, these documents must be served 
in Spanish or accompanied by a corresponding translation.



The Department argued that father’s letter constituted an answer to 
the lawsuit, that he appeared through his court-appointed counsel, 
and that he had actual knowledge of the suit. 

The Court of Appeals disagreed and reversed.  It found that: 
1. Father was not properly served under the Hague Convention.
2. Father’s letter was not an answer as it did not indicate knowledge 

of the termination pleadings and did not address the allegations in 
the Petition.

3. Father did not waive personal service by appearing through an 
attorney, as he never spoke to the attorney and there was no 
indication that he understood the mandates of the Hague 
Convention. Therefore he did not knowingly waive those rights.

4. Father’s knowledge of the lawsuit did not excuse the Department’s 
failure to strictly comply with the rules for service of citation. 



Practice Tips

Upon filing, the 
Department should 
send documents to 

be translated.

Interview Parties and 
family throughout the 

proceeding for 
contact information 

and physical 
addresses for the 

Parent(s).

Verify that service 
was made in 

accordance with 
the Hague 

Convention.

Utilize a native 
speaker to help 

make calls or send 
correspondence.

Request that 
Respondents be 

able to participate 
by phone.

Remember, proper 
service is all that 

matters!



Transfer Order/ Evidence of Transfer 



In re S.H., 13-18-00240-CV (Tex. App.—Corpus 
Christi Sept. 27, 2018, no pet. h.) (mem. op.)

• April 2004 36th District Court Bee County issues 
final order in SAPCR.

• April 2017, 343rd District Court names 
Department TMC of child pursuant to chapter 
262—which allows for emergency jurisdiction 
based on where child is found.  



• Bee County has a rotating civil docket system 
in accordance with local rules.

• March 2018, the 262 court terminates parental 
rights. Although the court took judicial notice 
of the 2004 SAPCR, it did not transfer the CCJ 
into itself.



• On appeal, the Department argued that the 
exchange of benches doctrine applied and 
that the 36th and 343rd district courts of Bee 
County shared concurrent jurisdiction.

• Court of appeals held that the exchange of 
benches did not apply as there was no 
indication that the 262 court was explicitly 
acting on behalf of the CCJ court.



• The Court of Appeals held that the 262 court 
lacked jurisdiction to enter a final order, so the 
termination order was thereby void.



In re L.S., S.V., and C.W., 557 S.W.3d 736 (Tex. 
App.—Texarkana Mar. 9, 2018, no pet.).

 In 2010, a Gregg County district court entered a final SAPCR
order establishing Father’s paternity of L.S., appointing him
the child’s joint managing conservator, and ordering him to
pay child support—thus acquiring continuing, exclusive
jurisdiction under TFC § 155.001(a);

 In 2016, the Department filed a petition in Harrison County
seeking protection of L.S. and his siblings under Chapter 262.
Regarding L.S., the Department’s petition stated, “Continuing
jurisdiction over the children has been established in another
Court, and a timely transfer will be sought.”



 The Court of Appeals recognized the Chapter 262 court shares
jurisdiction with the Chapter 155 CEJ court as to emergency and
temporary orders, but not final orders.

 Under Chapter 155, the court of CEJ shall decide all motions to
transfer, with the limited exception under TFC § 262.203(a)(2),
which did provide the Chapter 262 court could transfer a case
from the CEJ court to itself if grounds existed for mandatory
transfer.
 This exception, as amended, allows the Chapter 262 court to

transfer the case to itself without grounds for mandatory transfer.
 At trial, the Harrison County court was made aware that the

Gregg County court previously entered final orders in a SAPCR
and took judicial notice of the Gregg County court’s file.



 The Court of Appeals abated for a limited evidentiary hearing on
the transfer issue to determine whether grounds for mandatory
transfer existed.

 At the hearing, the Gregg County final order and a subsequent
child support modification order were introduced, and a
determination by the Texas Department of State Health Services
that the Gregg County court had CEJ was admitted. No transfer
order was entered. The Harrison County court concluded that no
grounds existed for mandatory transfer.



The Court stated, “The continuing, exclusive jurisdictional
scheme is ‘truly jurisdictional’—that is, when one court has
continuing and exclusive jurisdiction over a matter, any order or
judgment issued by another court pertaining to the same
matter is void.”

Accordingly, the Court vacated the trial court’s termination
order and dismissed the case.



Practice Tips

Ask

Ask Parents 
to identify 
any prior 
times they 
have been 
to court for 
their child 
and/or child 
support.  

Follow

Follow-up 
with all prior 
cases.  
Don’t rely 
solely on 
CCJ Inquiry 
to Texas 
Vital 
Statistics    
(VS-168).

Determine

Determine if 
transfer is 
mandatory 
or 
discretionary

File

File Motions 
to transfer & 
consolidate 
as early as 
possible.

Ask

Ask for reset 
of Final Trial 
if necessary, 
but 
remember 
your 
dismissal 
deadline.

Remember

Remember 
that failure 
to transfer 
and/or 
consolidate 
can be 
fatal to a 
case.



TFC § 152.206 - UCCJEA

 .



In re W.R.C., No. 10-17-00250-CV (Tex. App.—
Waco Dec. 20, 2017, no pet.) (mem. op.).

 On appeal from a private termination, Father argued the Texas trial
court did not have jurisdiction under the Uniform Child Custody
Jurisdiction Enforcement Act (UCCJEA) while the appeal of the
order transferring jurisdiction was pending in Alabama.

 Mother and Father divorced in 2013 pursuant to a decree issued
by a Russell County, Alabama court. Mother remarried and
moved to Texas with the children. Mother and her second
husband filed an Original Petition for Termination and Adoption in
Brazos County, Texas in 2016.

 Mother also filed in Russell County, Alabama a Motion to Dismiss
and Transfer Jurisdiction to Texas.



In May 2017, the Circuit Court of Russell County, Alabama entered an
order declining to exercise its jurisdiction over the matter, finding that
Texas would be the more appropriate forum.

Father appealed the Alabama court’s order to the Alabama Court of
Civil Appeals, and the issue of the transfer was pending in that appellate
court.

 TFC § 152.206(a) provides in pertinent part:
A court of this state may not exercise its jurisdiction if, at the time the
proceeding commences, a proceeding concerning the custody of the
child has been commenced in a court of another state having
jurisdiction, unless the proceeding has been terminated or is stayed by
the court of the other state because a court of this state is a more
convenient forum under Section 152.207.



 The record demonstrated that no custody proceeding was pending
in the Alabama courts; the last custody hearing was held in
September 2015, and the custody order had been affirmed on
appeal.

 In finding that the trial court did not err in exercising its jurisdiction, the
Waco Court noted that:
 the only pending matter in Alabama was the appeal from the trial

court’s order transferring jurisdiction;
 the Alabama court conferred with the Texas court and

determined Texas was the more convenient forum; and
 Father had not cited any authority to support his argument that

the Texas trial court did not have jurisdiction under the UCCJEA
while the appeal of the order transferring jurisdiction was pending
in Alabama.

 Termination of Father’s parental rights was affirmed.



Trial Practice 



Jury Issues: Allocation of Jury Strikes



S.B. v. Texas Dep’t of Family and Protective Servs., No. 03-
17-00431-CV (Tex. App.—Austin Dec. 22, 2017, pet. denied) 

(mem. op.).

 Mother’s parental rights were terminated following a jury trial.
 On appeal, Mother argued the trial court committed

reversible error by giving eight peremptory strikes to the
parties aligned against her—the Department, the child’s
attorney ad litem, and the intervenor—and only gave Mother
six strikes.

 In a civil case tried in district court, each party is entitled to six 
peremptory challenges.  TEX. R. CIV. P. 233. 



 Where there are multiple parties, “the trial court must determine
whether the litigants aligned on one side are antagonistic to each
other as to fact issues for the jury”. If not, each side should have
the same number of challenges.

 Whether aligned parties are antagonistic is a question of law
based on information taken from the pleadings, pretrial discovery,
voir dire, and other information before the court.

 If the record supports a conclusion of antagonism between the
aligned parties, the trial court has the discretion to allocate strikes
among the parties.



 If the record does not support antagonism or how the trial court
allocated peremptory challenges, the appellate court must
determine whether that error resulted in a “materially unfair”
trial.

 Under a “relaxed” harmless error standard, “[w]hen the trial is
hotly contested and the evidence sharply conflicting, the error
results in a materially unfair trial without showing more.”

 The Court of Appeals first concluded the record did not contain
evidence of antagonism between the Department, the
attorney ad litem, and the intervenor.



 The Court pointed out the following:
 The Department and the intervenor agreed they were aligned in seeking

termination of Mother’s parental rights.
 Although the child’s attorney ad litem asserted she had a “different

angle”, she did not explain how her view of the child’s best interest was
in any way antagonistic.

 At trial, the Department argued it was not aligned with the intervenor
because the intervenor’s petition did not request termination. During a
pre-trial hearing, however, the intervenor stated her case “tracked” the
Department’s case.

 Therefore, the trial court erred in allocating an additional two strikes
to the parties aligned against Mother.



 The Court then considered whether the error resulted in a
materially unfair trial.

 Based on a review of the entire record which included eight
days of testimony from seventeen witnesses, the Court could not
conclude that the issues were not hotly contested or that the
evidence relevant to the questions asked of the jury was not
sharply conflicting, “before even turning to the issues tied solely
to best interest.”

 Therefore, the error resulted in a materially unfair trial without
showing more, requiring reversal and remand.



Practice Tips

Identify fact 
issues upon 
which 
antagonistic.

1
Determine what 
Parties are 
aligned.

2
Be prepared to 
explain to the 
court.

3



Termination 
Grounds



TFC § 161.001(b)(1)(D): Outcries of Older Children 



In re K.A.R., No. 04-17-00723-CV (Tex. App.—San Antonio 
April 11, 2018, no pet.) (mem. op.).

 Mother’s parental rights were terminated to K.A.R. who was 3 at
the time of trial.

 Mother argued the evidence was insufficient to support the trial
court’s finding under subsection (D).

 The Court of Appeals observed the evidence reflected Mother’s
relationship with Father endangered the child’s physical and
emotional well-being.



 The trial court heard evidence that:

 both of K.R.M.’s siblings made outcries that Father was violent,
punched holes in the walls, and threw things, and that they
witnessed domestic violence between Mother and Father;

 one sibling made an outcry that Father had sexually abused her,
and the other sibling reported Father was physically abusive
towards him;

 Mother did not believe the outcry of sexual abuse and continued
living with Father.



 The Court concluded “although [the child] could not verbalize
his feelings or state what he personally witnessed, the evidence
in the record regarding the outcries of [the child’s] older siblings
demonstrates that [Mother] had placed and would continue to
place the child in conditions or surroundings that endangered
his physical and emotional well-being.”

 Accordingly, the Court held that sufficient evidence supported
the jury’s findings under subsection (D).



TFC § 161.001(b)(1)(E): Presence of Drugs in 
Child’s System 



In re B.F., P.M.F. a.k.a P.F., No. 14-17-00421-CV (Tex. App.—
Houston [14th Dist.] Nov. 16, 2017, no pet.) (mem. op.).

The Court of Appeals held the evidence of Mother’s
substance abuse problem and denial she had a problem
supported termination of her parental rights under
subsection (E).



 The evidence showed Mother and the child tested positive
for cocaine when the child was born.

 The Court stated the trial court was entitled “to disbelieve
Mother’s ever-changing account” of how cocaine was in
her system, and to rely on the drug test results.

 The Court wrote, “It appears [the child] has not suffered
further medical effects. But the drug’s mere presence in
her system harmed her, and the apparent lack of more
damage does not diminish that harm.”



Practice Tip:
Drug Cases

Identify Admissions of Drug Use (oral or written)
 To DFPS

 Statement by Party Opponent (TRE 801)

 Admission against Interest (TRE 803)

 To Hospital
 For Medical Diagnosis or Treatment (TRE 803)

 To Others – Probation, Police, CASA, or 
Family
 Admission against Interest (TRE 803)

 During Drug Assessment: 
 Admission against Interest (TRE 803)

 For Medical Diagnosis or treatment (TRE 803)

Focus on 
the Parents 



TFC § 161.001(b)(1)(N): Reasonable Efforts 
Shown In Absence of Service Plan



In re J.G.S., ___ S.W.3d ___, No. 08-17-00192-CV (Tex. App.—
El Paso Feb. 14, 2018, no pet.) (mem. op.).

On appeal, Father challenged the sufficiency of the
evidence supporting the trial court’s (N) finding, specifically
the element regarding the Department’s reasonable efforts
to return the child to him.

He argued the evidence was insufficient because the
Department failed to create a service plan for him.



 The Court observed both that the Department did not
create a service plan for Father and that Father was
incarcerated.

 The evidence established the Department made efforts
to place the child with relatives on both the maternal
and paternal sides of the family.

 A month before trial, the Department placed the child
with a paternal aunt and uncle.



 The Court held the Department’s efforts to place the child 
with relatives may constitute sufficient evidence to support 
the trial court’s finding that the Department made 
reasonable efforts. 

 Therefore, the Court concluded “the evidence is legally 
and factually sufficient to support the trial court’s finding 
that the Department made reasonable efforts to return the 
child to Father through a surrogate.” 

 The termination of Father’s parental rights was affirmed. 



TFC § 161.001(b)(1)(O): Service Plan and 
Affirmative Defense



In re N.W.L.T., No. 14-18-00497-CV, 2018 WL 
6217313 (Tex. App.—Houston [14th] Nov. 29, 2018, 
pet. denied).  

The Department became involved with mother due to death 
of six-year old child.  Mother had been intoxicated and was 
co-sleeping with the child.

The Department removed mother’s older children and 
prepared a service plan for her.



Mother failed to comply with the following court ordered 
services:

- submitting to random drug and alcohol tests;
- completing substance abuse counseling;
- demonstrate successful participation in services by 
becoming and remaining drug and alcohol free. 

On appeal, mother challenges (O), attempting to claim that 
she had met her affirmative defense.



Texas Family Code section 161.001(d) establishes a defense 
to subsection (O). That section provides that a trial court may 
not terminate the parent-child relationship under subsection 
O if the parent proves by a preponderance of the evidence 
that: 
(1) the parent was unable to comply with specific provisions 

of the court order, and
(2) the parent made a good faith effort to comply with the 

order and the failure to comply with the order is not 
attributable to any fault of the parent.



Here, mother claimed that she had met her affirmative defense 
that she was unable to complete substance abuse counseling 
due to a lack of transportation.

The appellate court rejected this argument, stating that she did 
not address each of the orders she failed to comply with.
The court elaborated that “[e]ven if she had proven the defense 
with respect to the failure to complete substance abuse 
counseling, Mother has nonetheless not attempted to invoke the 
defense as to her failure to remain alcohol-free during the case 
and thus has not challenged all possible grounds supporting the 
trial court's judgment.” 



Defense Tips

 Ask Parents to keep activity & contact 
logs for:
 their caseworkers;
 each service provider; 
 each court ordered service or item 

on service plan;
 each class they attend; &
 cancelled appointments by 

providers.
 Have them list dates & times for both 

contact and attempted contact with 
DFPS and service providers.  

 Also, stress the importance of keeping 
contact with their child(ren).



Best Interest of the Child



In re E.J.M., No. 04-17-00569-CV
(Tex. App.—San Antonio Jan. 3, 2018, no pet.) 
(mem. op.)

• Best interest challenge.
• Caseworker testified: (1) Father attended thirty-five 

out of seventy-six possible visits; (2) would “visit, and 
then he would stop for a month or two at a time; and 
then suddenly he would start coming again”; and (3) 
the unpredictability of Father’s attendance caused 
the child to become “very sad and depressed”.



• CASA witnessed the child “break down and 
cry” when father failed to show up for a visit.

• Court of Appeals considered this conduct 
under the “desires of the child” Holley factor.

• The Court found that this factor weighed in 
favor of termination of father’s parental rights 
because of the impact that father’s failure to 
attend visitation had on child.



In re L.J.T., No. 04-17-00567-CV (Tex. App.—San 
Antonio Feb. 28, 2018, no pet.) (mem. op.)

• Best interest challenge.
• Child born cocaine positive with severe special 

needs requiring hospitalization for the first three 
months of life.

• Father incarcerated at time of child’s birth and 
during hospitalization due to assault on mother. 



• Court weighed the second and third Holley 
factors—the emotional and physical needs of, and 
danger to, the child now and in the future.

• The Court noted the child’s young age and 
medical fragility rendered her vulnerable if left in 
the custody of a parent who is unable or unwilling 
to protect her or attend to her needs. 



• Court also noted that father was incarcerated 
for his second conviction of assault on mother.

• Further, father’s criminal conduct had left him 
unable to intervene in mother’s drug use to 
protect the unborn child and was not present 
at the time of the child’s birth. His own 
conduct therefore made him unable or 
unwilling to protect the child or to attend to 
the child’s current and future needs.



In re C.W., No. 14-18-00427-CV, 2018 WL 5914556 
(Tex. App.—Houston [14th] Nov. 13, 2018, no pet.).  

Children were removed due, in part, to mother’s drug use, 
leaving children unattended, and drug related arrest.

During the case, mother did not complete parts of her 
service plan, but did complete her psychological evaluation, 
parenting classes, and a substance abuse assessment. 



During the case, mother was on deferred 
adjudication for her felony drug charges, but was 
shown to be non-compliant with those terms.

Also, mother was arrested during the case for 
additional offenses, including exploitation of an 
elderly person and public intoxication, and was in 
jail at the time of trial.



Mother challenged the trial court’s finding that termination 
of her parental rights was in the children’s best interest.  The 
judgment was affirmed.

When examining the “Availability of Programs to Assist Those 
Seeking Custody in Promoting the Child's Best Interest”, the 
Appellate Court stated: 

“The record reflects that Mother took advantage of the 
parenting classes offered by the Department. Mother also 
completed some of the tasks on the service plan. Yet, the 
fact finder was free to conclude that Mother had not, and 
likely would not in the future, implement lasting change in 
her lifestyle, despite the services offered.”



Possessory Conservatorship



In re C.L.J.S., No. 01-18-00512-CV, 2018 WL 6219615 
(Tex. App.—Houston [1st] Nov. 29, 2018, no pet.).  

At trial, the Department was named sole managing conservator of the 
child, while mother was named as possessory conservator.

The trial court’s order decreed that mother have no visitation or 
contact with the child.  Mother appealed.



Under Family Code §153.193, the terms of an order limiting a parent's 
access to her child may not exceed those that are required to protect 
the child's best interest. 

The Appellate Court noted that in naming mother as possessory 
conservator, the trial court “implicitly found that the mother's 
appointment to this more limited role was in the child's best interest and 
that the mother's access to the child would not endanger the child's 
physical or emotional welfare.”



Further, numerous authorities that demonstrate that the complete 
denial of access is only for “extreme cases of parental unfitness” 
because it is “tantamount to the termination of parental rights.”

The Court noted:
that the Department caseworker testified at trial that the child’s 
therapist believed that the adoptive mother should be able to 
have regular visitation.
Further, that the record was void of evidence demonstrating that 
supervised visitation would be inadequate to safeguard the 
child.



The Appellate Court concluded that “there has not been a showing of 
parental unfitness so extreme as to render even limited parental 
contact or visitation against the child's best interest, the total and 
indefinite denial of parental access is improper.”

Accordingly, the case was reversed and remanded for proceedings 
regarding the mother’s access.



Ineffective Assistance of Counsel



In re B.H., No. 05-18-00291-CV, 2018 WL 4443275 (Tex. 
App.—Dallas Sept. 18, 2018, no pet.). 

Father appealed termination of his parental rights, claiming 
ineffective assistance of counsel.

Children were removed due to drug use and neglect, and were 
appointed attorneys.  Approaching trial, the parties were ordered 
to mediation and the parties and attorneys all participated.  

They reached a mediated settlement agreement (MSA).  This 
MSA allowed for father’s termination under (O) and best interest, 
and that the Department would conduct homestudies on the 
children’s grandfathers.



At the final “prove up” hearing, father was present but his counsel was 
not.  At the hearing, the trial court indicated to father that his attorney 
had withdrawn, although the Appellate Court noted that there was 
not record of a withdrawal in the record.

At the final hearing, the Department caseworker testified about 
father’s failure to complete drug testing.  She also testified that both 
homestudies of the children’s grandfathers were not approved and the 
children were not placed with them. The CASA supervisor also testified 
that the parents had failed to complete services and could not 
provide a safe and stable environment for the children.



Significantly, father’s attorney was not present at the final hearing and 
father was not given the opportunity to present evidence, testify, or 
examine witnesses.  The trial court terminated his parental rights.

The Court of Appeals found that father was “denied counsel when his 
appointed attorney did not appear at the final hearing presenting the 
mediated settlement agreement. It was at this hearing that the merits 
of the State's case was presented. Counsel's failure to appear was not 
mere strategy; it left Father unrepresented at the hearing that would 
determine whether his parental rights would be terminated.”



The Court adopted a holding from the Austin Court of Appeals that 
“the hearing at which a mediated settlement agreement is presented 
that results in termination of parental rights is a critical stage of the 
litigation”, at which a parent is entitled to representation.  

It noted that representation is necessary to insure the requirements of 
the MSA are followed and that no defense applies.  

Therefore, the father had no representation at a critical stage of 
litigation and lacked effective assistance of counsel.  The case was 
reversed and remanded.  



Post-Trial Matters



In re R.R., 537 S.W.3d 621
(Tex. App.—Austin 2017, orig. proceeding).  

Mother loses adversary hearing.  She files notice of de novo regarding: 
(1) Finding of aggravating circumstances;
(2) Whether Dr. Michael Holick should have been allowed to provide expert 

testimony;
(3) Whether Child should be allowed to travel for additional medical testing; 

and
(4) Whether Child should be placed with relatives during pendency of the 

case.



Trial court entered order indicating that it would only
consider the transcript for the de novo hearing.

Parents seek mandamus relief.



TFC § 201.015(c)

The referring court may consider the transcript from the
original hearing, and “the parties may present witnesses”
at the de novo hearing. (emphasis added)

Mandamus conditionally granted because the trial court
abused its discretion in not allowing Mother to present
additional witnesses.



Indian Child Welfare Act



In re A.M., No. 08-18-00105-CV, 2018 WL 6583392 
(Tex. App.—El Paso Dec. 14, 2018, no pet.).  

Child is a registered member of the Ysleta Del Sur 
Pueblo Tribe, which made ICWA apply to this case. 
There was no dispute that at trial, the trial court 
entered all of the requisite findings under 25 
U.S.C.A. § 1912(d) and (e) when terminating 
parental rights.



Instead, mother argued on appeal that:  

(1)  the Department violated ICWA by failing to notify 
the tribe of the ex parte removal hearing; and
(2)  the trial court failed to make ICWA findings under 
Section 1912(d) and (e) in the emergency removal 
order;
(3)  the trial court failed to make ICWA findings 
supported by Indian expert testimony at every hearing 
during the case.    



Section 1912(a) requires that a party seeking termination of the 
parental rights to an Indian child provide notice of the proceeding to 
the child’s tribe.

Section 1912(d) requires that a party seeking to effect a foster 
placement of or termination of parental rights of an Indian child must 
satisfy the court that active efforts were made to provide remedial 
services and rehabilitative programs designed to prevent the breakup 
of the Indian family and that these efforts have proved unsuccessful.

Under Section 1912(e), the trial court may not order foster care 
placement unless the court determines by clear and convincing 
evidence, including the testimony of a qualified expert witness, that the 
continued custody of the child by the parent or Indian custodian is 
likely to result in serious emotional or physical damage to the child. 



However, Section 1922 of ICWA provides that:

Nothing in this subchapter shall be construed to prevent the 
emergency removal of an Indian child who is a resident of or 
is domiciled on a reservation, but temporarily located off the 
reservation, from his parent or Indian custodian or the 
emergency placement of such child in a foster home or 
institution, under applicable State law, in order to prevent 
imminent physical damage or harm to the child…

Therefore, the Court found that standard ICWA notice 
provision and required findings do not apply to the 
emergency removal of a child. 



Next, mother argued that the trial court erred when it failed 
to make ICWA findings supported by the testimony of an 
Indian expert in each of the temporary orders entered 
following the emergency removal of the child.

Section 1914 of ICWA provides that a parent “may petition 
any court of competent jurisdiction to invalidate [a foster 
care placement or termination] upon a showing that such 
action violated any provision of sections 1911, 1912, and 
1913....” 



Citing authorities from the Montana and Iowa Supreme 
Courts, the El Paso Court adopted the position that “Section 
1914 does not provide for invalidation of a valid separate 
action because of an invalid prior one.”

In other words, “the alleged defects in the temporary orders 
do not invalidate the final termination order. The final 
[unchallenged] termination order is supported by expert 
witness testimony and it includes the necessary ICWA 
findings.”

Mother’s termination was affirmed.
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